Seminar/Workshop on Capacity-Building of Consular Officers on the Protection of the Labour Rights of Migrant Workers 
Managua, Nicaragua, May 3-4, 2012 
REPORT
This workshop was held to follow up on previous workshops carried out in San Salvador, El Salvador in April 2009 and Santo Domingo, Dominican Republic, in April 2011.
Speakers at the opening session of the Seminar/Workshop included the following:

Ana Isabel Morales, Minister of the Interior, Nicaragua 

Robert Paiva, Regional Director, International Organization for Migration
Claude Beausejour, Head of Cooperation, Embassy of Canada
Background and Workshop Objectives
Oliver Bush, Coordinator, RCM Technical Secretariat
Background on the two previous workshops, highlighting the following:

During the first workshop the following steps were addressed to establish a Temporary Migrant Worker Programme:
1. Developing migration policy 
2. Labour market intelligence
3. International cooperation
4. A data base and information management
5. Information dissemination
6. Recruiting temporary migrant workers 
7. Migration and development (a direct link through remittances)

8. Return and reintegration
During the second workshop a hypothetical or ideal temporary migrant worker programme was developed, establishing the key actors that should participate – on two levels: political and technical.  The programme should be sustainable; should consider aspects such as social security, economic incentives, training, education, housing, and health; should include follow-up mechanisms through previously established indicators and inter-institutional groups at a national, binational, and regional level; should include return and reintegration programmes in communities of origin, communication strategies, and finally, legislative efforts. 
Finally, the objective of this workshop was to promote dialogue and reach regional agreements on the protection of migrant workers through consular authorities.  The purpose was to provide consular authorities with the best possible tools to ensure the effective protection of the rights of migrant workers in countries of destination.
Session 1.  International legal framework for the protection of the rights of migrant workers
Consular and diplomatic protection: The fundamental right and obligation of States to protect migrant workers, Alexandra Bonnie, IOM 
Objective:  To highlight the obligations and powers of States in matters of consular and diplomatic protection and the link to the obligation to protect migrant workers.
1. Protecting the labour rights of national citizens abroad:  an obligation and a right of States.  An obligation and a right within the national and international legal framework.
2. Diplomatic protection:  Diplomatic protection and consular assistance, differences and complementarity between both tools; however, these are the most effective tools for providing protection.  Diplomatic protection is of a formal nature, within the inter-State sphere and not very common and in addition, it is less expedited than consular protection. 

3. Consular protection, established in Article 5 of the Vienna Convention on Consular Relations.  Leads to more comprehensive protection of migrants, specifically. Rights: To information on consular assistance, consular communication, consular notification, and consular assistance. 
4. Mechanisms to protect the rights of migrant workers: Through consular authorities and in coordination with civil society.
Possibilities for the development of protection mechanisms: Training for consular officers, data collection, a network of lawyers providing free legal aid, cooperation with local NGOs and diasporas. 

International standards for the protection of the rights of migrant workers, Berta Fernández, ILO
Ms Fernández explained the motives or reasons why persons require protection – before migrating, while in transit, while working abroad, and upon their return.  

Furthermore, she addressed the international framework for the protection of the labour rights of migrant workers:  Conventions No. 97 & 143, Recommendations No. 86 & 151, fundamental ILO agreements, and other agreements. Basically all of them include productive employment, decent work, and protection of the rights of migrant workers irrespective of their migration status.  ILO establishes standards for the protection of migrant workers; the State’s sovereignty in regard to decisions on labour matters is not questioned, provided that the decisions are not discriminatory. 

Fundamental principles of Convention No. 97:  The State should accompany and regulate processes and should recognize equal treatment.  Three basic aspects:  1. Conditions of labour migration; 2. General protection; and 3. Equal treatment for migrant and national workers, without any discrimination based on nationality, gender, race, etc.  THIS IS A FLEXIBLE CONVENTION. 
Recommendation No. 86:  Actions to ensure the wellbeing of migrant workers.

Convention No. 143:  Combats irregular and abusive migration and establishes equal treatment.  FLEXIBLE as well.
Recommendation No. 151:  Actions to protect migrant workers.
Establishes the role of governments and employers (the role of unions is important).
Finally, Ms Fernández presented a brief comparison between ILO Conventions and the 1990 Convention and explained why the 1990 Convention should be ratified, reaffirming State sovereignty in matters of regulating processes to hire migrant workers.
Session II. Designing and implementing explicit policy on the protection of migrant workers
Toward designing a comprehensive policy on migrant workers, Salvador Gutiérrez, IOM
Mr Gutiérrez explained what migration policies are, how they are, and what they are for.  They are a concept in the process of being developed, using the definition of Opinion 18/3.

In addition, he addressed the principles or strategic guidelines for developing migration policy; defining the State’s position in regard to the phenomenon of migration.
Minimum considerations in designing and implementing migration policy: 

· Complying with various dimensions, such as economic, social, and cultural rights; a strategy for economic and social development; needs and capacities of the labour market; social and economic structure of communities of origin and destination; international relations and foreign policy; humanitarian obligations; the environment; and culture. 

· Key principles: Non-discrimination and non-exclusion; recognizing the contribution of migrants; family unity; intersectoriality and collaboration between countries of origin, transit, and destination. 
Essential requirements to consider:  Existing public policy, institutional competencies, institutional capacity.
Basic process for designing and implementing a migration policy:

1. Where are we now? Determining the mission, defining principles, recognizing strengths and weaknesses, recognizing opportunities and threats. 
2. Where are we going? Establishing the added value of participation, clarifying the extent in addressing certain topics, developing a 5-10 year institutional vision.
3. How will we get there? Establishing long-term strategic objectives, defining a strategy, establishing short-term objectives, determining actions to achieve objectives, and establishing who is responsible for implementation. 

The answers to these questions are the basis for a plan of action to implement the strategy.
Institutional policy on access to justice by migrant and refugee populations in the Judiciary of Costa Rica, Sara Castillo, Costa Rica
Ms Castillo explained how Costa Rica came to establish this sectoral policy, directly based on the Brasilia Rules (Summit of Heads of Judicial Systems, 2008). 

The 2010 Immigration Act establishes access to justice as a right of migrants.  A sub-committee was created to monitor access to justice for migrants and refugees (Migration and Refuge Sub-committee).

Furthermore, Ms Castillo presented the lessons learned and some limitations in the process and mentioned the following challenges:  Awareness-raising, training, and dissemination; access to justice irrespective of migration status; and changes in organizational culture.  Resource limitations. 

Session III. Basic considerations in designing and implementing policies and actions to protect the rights of migrant workers
Options for consular authorities in matters of preventing and combating the crime of migrant smuggling and trafficking in persons for labour exploitation purposes, Paola Zepeda, IOM 

Ms Zepeda took up again the legal framework for consular protection and key roles of consulates in this regard.  She talked about trafficking in persons, especially the mode of trafficking for labour exploitation purposes.  In addition, she explained what migrant smuggling is and specified the similarities and differences between trafficking in persons and migrant smuggling. 

Furthermore, she mentioned different modes of trafficking in persons – internal, external, and derived from migration – as well as key limitations in detecting trafficking in persons for labour exploitation purposes.  In addition, she pointed out the absence of labour attachés at consulates. 

Limitations:  Tolerance by victims causes difficulty to detect cases.  Few denouncements are made due to fear or lack of knowledge; insufficient legislation (the crime is not typified); limited human and financial resources; and lack of knowledge on the topic by consular authorities.
Recommendations: To train consular officers; to optimize networks and inter-institutional coordination to identify cases; to create mechanisms to detect trafficking in persons for labour exploitation purposes within groups of returned migrants; information and dissemination actions at consulates on the topic of trafficking in persons for labour exploitation purposes.  Actions coordinated between consulates and relevant authorities in the country of destination; to record cases that are identified and assisted at consulates; unlimited consular protection; to provide information on employment offers and labour demand in countries of destination; to inform migrant workers about their labour rights; and to improve bilateral coordination between countries of origin and destination. 

Implementing the gender approach in policies to protect migrant workers through consular authorities, Berta Fernández, ILO
Ms Fernández explained why it is necessary to focus on gender and migration issues and why it is important to work with a gender approach in protecting the rights of migrant workers.  In designing migration policy, the gender approach should be included since female migrant workers face greater risks and are more vulnerable at different times throughout the migration process.  The increased participation of women in migration processes should be considered, as well as the new roles and activities of women within migration processes and within the phenomenon of migration itself. 

A gender analysis:  Migration data disaggregated by gender, identifying differences in available employment opportunities, protection.  And access to information and services; reviewing existing institutional capacities. 

Planning in order to avoid gender-based inequality; improving prevention through orderly migration; studying labour markets with a gender approach; capacity-building for relevant involved institutions; improving intra- and extra-governmental coordination; reviewing legislation and policies restricting migrant women; involving gender experts; expanding labour and migration legislation to cover sectors and employments where women prevail; providing equal opportunities and equal treatment. Employing more women in migration management; raising awareness of migration officers and employers on the topic of human and labour rights; avoiding victimization and criminalization of migrants that end up in situations of irregular migration or forced labour. 

Data collection and analysis and its importance in designing and implementing policies and actions for the protection of migrant workers, Iury Orozco, Nicaragua
A process to implement consular records and issue consular identity cards. The process began in Costa Rica in September 2009 and was implemented in the United States in 2011. The consular identity card is used to keep a record of Nicaraguan nationals abroad and what they do and thus, monitor the protection of their rights.  In addition, this document is used as an identity card in countries of destination to enable access to services and ensure protection of the rights of migrant workers. 
Ms Orozco presented the background, procedures, advances, monitoring, limitations, and lessons learned in issuing consular identity cards.  In addition, she highlighted the importance of political will in countries of origin and destination to ensure that the system works appropriately. 

The consular identity card is a means of protection for migrant populations.  It is used as a means to regularize Nicaraguans abroad, keeping a record that enables acting in a more expedited manner in emergency situations.  Furthermore, it is an information tool.  Individual and family cards are available.  To date, 41,336 consular identity cards have been issued. 
Ms Orozco presented advances in implementing this procedure in El Salvador, Los Angeles, Houston, and Spain and the difficulties in recording and issuing more identity cards, as well as potential actions to be implemented and proposals for actions based on the profiles of migrant populations. 

Session IV. Experiences in protecting migrant workers in the consular sphere: Policy options for countries of origin
Best practice in protecting the labour rights of migrant workers through consulates, Ricardo Cordero, IOM
Protection begins at home – in the country of origin – with clear and accurate information, and continues in the country of destination through preventing violations of the human and labour rights of migrant workers. 

Mr Cordero explained the cycle of temporary labour migration – from the development of migration policy to return and reintegration processes; monitoring with a gender approach and including the protection component at all times.  Consulates basically intervene throughout the entire process, but mostly in the last two stages of the cycle: during employment in the country of destination and during the return and reintegration process. In regard to the latter, consulates should be appropriately informed about the offers and opportunities that are available to migrants upon their return to their country of origin. The only stage where consulates do not participate is in the process of recruitment, preparation, and departure of the country of origin. 

How can protection through consulates be improved? Through labour attachés that should be officers from Ministries of Labour, working at embassies and consulates.  Mr Cordero explained their key duties, primary protection actions, and the knowledge and skills required.  Labour attachés coordinate efforts with the diplomatic mission and the headquarters of the Ministry of Labour in the country of origin.  In addition, they receive training on diplomatic matters. 

Best Practice in the Philippines:

The Philippines has a Department of Employment for Filipinos Overseas and an Overseas Workers Welfare Administration. 

The 4 central components of labour migration policy in the Philippines were explained:
1. Regulating recruitment
2. Managing the departure process
3. Protection and representation throughout the entire cycle

4. An integrated information system (data base)

Coordination between the Ministry of Labour and the Ministry of Foreign Affairs is excellent. 

Policy options for countries of origin:

· Incorporating protection for migrant workers and the gender approach into national migration policy as central themes;
· Establishing an inter-disciplinary group for the development of labour migration policy;
· Improving internal and bilateral coordination;
· Capacity-building for foreign service officers; 

· Ensuring that an adequate data collection and analysis system is in place;
· Conducting labour market studies in countries of origin and destination;
· Developing programmes to promote return and reintegration;
· Maximizing the impact of remittances on local development.
Conclusions: Developing countries could face difficulties in allocating sufficient funds.  Thus, a need exists to consider co-financing mechanisms by migrants, their employers, and recruiting agencies, as well as strategic alliances with the private sector, NGOs, and international cooperation agencies.  Countries of origin should invest financial resources but, above all, political will is required. 

Protecting the labour rights of national citizens through consular authorities within the framework of temporary migrant workers programmes, José Manuel Castillo, El Salvador
· A programme for temporary workers abroad
With participation of the Ministry of Labour and Social Welfare, the Ministry of Foreign Affairs, and IOM. 

Within the context of the migration dynamics in El Salvador, labour migration policy, policy on assistance and protection for migrants, restructuring the diplomatic and consular network of El Salvador, and migration management with a development approach.  Clearly defines the scope, limitations, and responsibilities for all involved parties.
A Vice-Ministry for Salvadorans Abroad has been established, not only working with Salvadorans abroad but in addition, with Salvadorans returning to their country of origin.  Beyond addressing protection of the rights of migrant workers, it also seeks to promote development in the country.  Establishes labour policy and has strategic objectives relating to migration and development.

· A model for managing temporary work abroad
Manages temporary and circular labour migration; ensures hiring temporary workers under decent work conditions, in accordance with international norms; helps raise the labour profile of Salvadorans; links actors of the programme with other sectors to implement development initiatives in communities of origin. 

The model includes the role of consulates, establishing certain responsibilities:  receiving workers in the country of destination, monitoring, visiting workers in the workplace, a data base on migrant workers, mobile consulate services, monitoring the status and performance of workers, seeking employment offers, and conducting debriefing sessions with employers.  Protecting the human and labour rights of Salvadorans abroad is the highest priority.  This redefines the role of consular protection.
Complementary programmes incorporated into migration management:

· Capacity-building of institutions coordinating the management model;
· Distance education programmes, high school level; 

· A program on talent and knowledge transfer;
· A financial education programme;
· A programme on maintaining family links.
Lessons Learned:  Establishing roles, responsibilities, and obligations has become a priority; capacity-building of government actors has a positive impact on programme operations; entering into alliances with other actors in the country of origin helps strengthen programme management and increase benefits for migrants; accompanying technical management with high-level political management helps support consular actions to protect Salvadorans and seek new employment opportunities; highlights the importance of a comprehensive approach (migrants and their families), the need to facilitate access to social security, etc. 

Experiences relating to consular protection for migrant workers: Opportunities and potentialities, Martha Olivia Gutiérrez, Nicaragua
The experience is a joint effort with ILO, specifically a project on gender-sensitive labour policy. 

Ms Gutiérrez presented the current context of migration processes in Nicaragua and challenges in consular protection.  A national migration policy does not exist but a position of the country is recognized, summarized in several elements:  de-stimulating migration through increasing employment opportunities in the country.  However, the fact is recognized that a significant number of Nicaraguan nationals already have migrated and are living abroad and need to be protected. Therefore, a national migration policy should be developed.
Primary experiences of consular protection within the new migration context:  

· A joint development programme implemented by Costa Rica and Nicaragua (financed by the Spanish Cooperation Agency – AECID – and implemented by IOM in both countries in 2006-2011). 

Co-development is the primary purpose, under several basic lines of action: To regulate migration flows of Nicaraguan nationals in Costa Rica; to promote favourable labour conditions; to favour social reintegration, etc. 
An essential requirement to regulate Nicaraguans in Costa Rica is to establish a consular record. This is an agreement for temporary workers excluding household workers and persons who have lived in Costa Rica for a long time.   
The experience has been very valuable to both countries since it opened up dialogue on the topic of labour migration; facilitated contact between different institutions; established the steps to follow in the entire process; and enabled gaining specific knowledge on Nicaraguan populations in Costa Rica.  This joint effort led to the signing of a bilateral agreement between both countries, facilitating better consular protection. 

Challenges:  To develop a conceptual framework on co-development, identifying aspects of interest to both countries; to address various aspects relating to implementation of the Bilateral Agreement, seeking strengths and common aspects in implementing the protocol for action; to establish mechanisms for strengthening inter-institutional coordination and to expedite actions to ensure the presence of workers in the workplace in countries of destination; and a general information campaign about the Agreement on Temporary Migrant Workers.

· A project to regularize Nicaraguan nationals in El Salvador, with support from IOM.
Focused on populations living in that country and established as a result of political will in both countries.  A common fund was created to help cover the regularization costs of Nicaraguans that are unable to cover costs. 

Reflections:  The establishment of prior agreements and identifying common interests of both countries were factors that enabled successful implementation of this effort.  It is highly important that a data base is in place which reflects the dynamics of migration.  Assisting temporary migrant workers in that country is still pending.  The establishment of a “Solidarity Fund” to provide assistance to persons in vulnerable situations was best practice.  Assisting temporary migrant workers is still pending.
· An agreement between the US Department of Labour and the Embassy of Nicaragua in the US
Under this Agreement, the Consulate in Houston signed a more specific agreement enabling all Nicaraguan nationals to enjoy all labour rights.  An educational programme to inform them about relevant laws and regulations that apply in the workplace, a mechanism for systematic contact, on-going information and training; and a mechanism to receive and follow up on complaints.

Challenges relating to consular protection:

· Prevalence of gender stereotypes;
· Individualized and isolated workplaces;
· Employment situations of dependency;
· Lack of organization and representation;
· The need for training and awareness-raising of relevant officers;
· To continue developing the consular record and consular identity card; 
· Effective protection actions in cases of violation of labour rights; 
· To develop programmes or strategies to support return and reintegration processes;  

· To work toward establishing the position of consular attaché, beginning with training existing staff and establishing alliances with other actors;
· To secure additional resources to provide assistance and protection to migrant workers; 
· To establish strategic alliances with civil society. 
Session V. Experiences in protecting migrant workers under inter-institutional cooperation schemes:  Policy options for countries of origin and destination 
The Experience of Mexico
Mexico – Canada Temporary Migrant Worker Programme, Daniel Aguado, Mexico
Mexico is the only country with which Canada signed a bilateral agreement on a temporary migrant worker programme in 1974. To date, 225,181 Mexican agricultural workers have participated in the programme.
Both countries have very specific roles and work under a Memo of Understanding of the Programme.  The requirements and profile of persons wishing to participate in the programme were presented.  The programme guidelines establish obligations of the employer and the employee.  Extensive monitoring and revisions are conducted in each country, at an inter-governmental level, and by both countries. 

A record of all agricultural workers and employers is kept at Mexican Consulates in Canada.  In addition, consulates provide consular assistance:  upon arrival of workers in Canada, visits to farms where they work, procedures before authorities, assistance in case of accident or disease, legal aid. 

Characteristics: Circularity of the programme (70% of the workers return to Canada), a low number of complaints by migrant workers, continuous monitoring, a strong and clearly defined legal framework, effective documentation.  

Considerations: Various mechanisms are in place in the Temporary Migrant Worker Programme which reduce potential conflicts between workers and employers – the existence of a Memo of Understanding, clearly defined roles of relevant authorities in both countries to ensure compliance with the programme, continuous revision and monitoring of the programme, regular meetings of relevant authorities at a national and international level, and timely intervention of consular officers to provide preventative information and protection. 

Legal instruments for the labour protection of Mexican migrant workers in the United States, Daniel Aguado, Mexico
In 2010, 526,000 documented temporary workers worked in the US. In that same year, the consular network provided assistance to 128,819 persons requiring protection – 2,809 cases were related to labour.

· Labour protection mechanisms in the United States:

1. Preventative Protection
· Guidance and dissemination of information on labour rights, agreements with agencies of the US Department of Labour to educate, communicate, and disseminate information on rights.
· General questions and guidance on labour-related matters, promotion and dissemination of information on labour rights supported by US legislation, specific agreements.
2. Legal Aid
· A programme of consulting attorneys appointed by the Government of Mexico.

· A programme for external legal aid by attorneys specializing in different aspects of US law.  

3. Legal Actions 

· Technical Legal Specialized Programme (PROTEJE)
A legal instrument to generate jurisprudence and thus, set precedents in US legislation for subsequent cases and therefore, enable assisting and improving protection for migrant workers. 

Several relevant cases were mentioned, such as cases of persons that did not receive compensation for labour accidents, labour discrimination, abuse, and trafficking in persons. 
PROTEJE is supported by a network of organizations involved in protecting the labour and civil rights of workers.  These organizations help identify potential rights violations. 

The experience of Advisory Opinion OC - 18/03

Luis Gabriel Ferrer, Mexico
Beyond the Opinion, the objective of the presentation by Mexico was to highlight the importance of participating at international forums such as the Inter-American Commission on Human Rights to protect the rights of migrants. 

· Protecting nationals abroad before international justice institutions 

Considerations to file a recourse before an international organization:  a well-structured legal strategy and political considerations (opportunities and potential alliances).
This could be done together with other countries, international organizations, and civil society organizations. 

In OC 18/03 a significant block was presented before the Inter-American Commission on Human Rights, and various topics were resolved or ratified:
· The obligation to guarantee and respect human rights and the fundamental nature of the principle of equality and non-discrimination;
· Applying this principle to migrants;
· The rights of undocumented migrant workers;
· State obligations in developing migration policy in accordance with international instruments on human rights. 

Which States are under an obligation to comply with this Advisory Opinion?  Any State participating in OAS that has signed the American Declaration of Human Rights, the Universal Declaration of Human Rights, or any of the Pacts on Civil and Political Rights; that is, this applies to all countries included in the Inter-American System. 

States are under a general obligation to respect and guarantee fundamental human rights.  Lack of compliance by States generates international liability.  The general obligation to respect and guarantee human rights is binding for States, regardless of circumstance or consideration, including the migration status of a person.  The State is under an obligation to respect and guarantee the labour rights of all workers. 

How is an Advisory Opinion implemented?  This depends on the internal legal system in each country.  In some countries it is easy to implement it and in others it is not.  It could even not apply or not be included in those internal systems.  It helps before the Inter-American System but does not ensure that countries are obliged to fully comply with it. 

The legal strategy is summarized in the analysis of merits, the opportunity, achieving an end, and legal repercussions. It is important to review political considerations and the possibility of developing strategic alliances with other countries, at a governmental and non-governmental level. 
RECAPITULATION AND GROUP WORK 
Ricardo Cordero of IOM presented a report on the morning sessions from both days.  The methodology for group work was explained to participants and the groups were established.
Participants divided into two working groups:

· The first group focused on developing a basic regional plan of action for the protection of the labour rights of migrant workers through consular authorities in countries of origin, transit, and destination; and 

· The second group focused on developing a basic regional plan of action to prevent trafficking in persons for labour exploitation purposes through consular authorities in countries of origin, transit, and destination.
Both working groups were facilitated by Nicaragua and worked based on key questions that had previously been formulated by the workshop organizers.  The final results from each group are attached as appendixes to this report. 

The Seminar/Workshop concluded on 5 pm on May 4, 2012.
